May 28, 2009

BY FACSIMILE TRANSMISSION
Sullivan Mahoney LLP

Lawyers

P.O. Box 1360

ST. CATHARINES, Ontario

L2R 6Z2

Attention: Mr. Thomas Wall

Dear Sirs:

Re:
Green Oaks Mobile Home Park and Marineland of Canada Inc.
I have been retained by Brian Topolinsky on behalf of the residents of Green Oaks Mobile Home Park concerning your letter of May 13, 2009.

As I told you via voice message on May 20th, 2009, my clients will not accede to your clients’ demands that the website and Facebook page be discontinued and shut down.  We feel that the website in its current form is fair and accurate, and my clients intend to exercise their rights of free speech in making public statements about this situation.  My clients urge you to continue to monitor the website and to express your concerns about its content.  As my clients have demonstrated in the past, they will seriously consider your clients’ concerns and they are open to the prospect of making changes to the website.   It is in this spirit of continued co-operation that we invite you provide your concerns about the content of the website on an ongoing basis.   

In my view, it would be a mistake for your clients to commence a defamation action, as they have threatened to do if the website and Facebook page are not shut down completely.  First of all, I believe that the lawsuit would be perceived by the court, the media and the public as little more than an intimidation tactic by a powerful corporation designed to stifle all public comment by my clients.  Further, I believe that your clients would have a difficult time convincing a Court that their reputations have been damaged by the website.  For example, contrary to your assertions, it is not untrue or defamatory for my clients to intimate that they are being evicted from their homes.   This is undoubtedly the effect of the eviction notice.  The question of whether a statement is defamatory or not is determined objectively applying ordinary meanings and parlance.  I cannot foresee a jury accepting your argument that Marineland cannot technically evict my clients from their homes because Marineland does not own them.    Further, it is not defamatory to refer to Mr. Holer personally as a participant in the eviction, as he is the owner of the corporation, was directly involved in the operation of Green Oaks from time to time and he no doubt had a say in the decision to evict.  Further, you assert that the website implies that your clients acted in “bad faith”.   While I am not convinced that  this inference can be drawn from the website, there may be some basis for such a conclusion.  I understand that one homeowner purchased their home in the park only a short time before the eviction notices were served, and did so only after Marineland management assured the real estate agent that it intended to operate Green Oaks for the foreseeable future.  I find it hard to accept that Marineland had not considered its expansion plans by the time these assurances were given. If these facts are proven to be true, then I believe that a court could possibly find that Marineland acted outside the boundaries of good faith in its dealings with some of the residents.   In any event, I believe that my clients have removed any statements that could possibly be construed as allegations of bad faith from the website.     

In closing, I invite you to call me should you wish to discuss this matter further, or if you require further clarification of my clients’ position.

Yours very truly,

BRODERICK & PARTNERS LLP

Robert B. Burns

RBB/ab
