- On Feb 23, 2010 we received a Notice of Termination (N13) from Marineland of Canada Inc.   giving us 1 yr 6 mths notice and requesting that we clear the land and move our homes in order to receive the $3,000 compensation that they are required to pay by law
-On several occasions throughout the past 1 ½ years I have tried to communicate to Marineland and their lawyers that it does not state in the law that we have to remove our homes to receive compensation. I have asked them where in the law do they see that it states we need to remove our homes. They have refused to answer me.

-Several of us have launched a lawsuit against Marineland for both encouraging us to fix and repair our homes, misrepresentation and misleading us as we invested in our homes. At our settlement hearing, I again asked where it states in the law that we need to remove our homes and the response I got was; I’m not your lawyer, get your own legal advice. Our Court date is scheduled for April 15th , 2011.

-I asked Marineland back in December 2009 at our mediation hearing for non payment of rent to file the L2. I mentioned to them that it is not fair for all of us to continue to live in limbo after given noticed that we will lose our biggest asset, our home. I told them that I felt that the n13 was defective and they can not ask us to remove our homes in order to receive compensation. I told them at this time that I would not leave my home until they filed and I had a chance to have a hearing and speak to the Landlord and Tenant Board.

-They never did file, instead they continued to send threatening letters asking people to sign over their homes. They made deals with people agreeing to move and in return they would waive any rents owed. They convinced people to sign the N11 form agreeing to move by Aug 31st, 2010 in return for a lower amount of rent.
-In stead of filing the L2 and giving us all a fair chance they continued to bully people slowly eliminating people from their homes.

-There are now several of us left whom have not moved. The only compensation that they have paid out has been to any tenants that have physically removed their home and cleared their pad. It was a shame to watch some of these people physically spend days working on demolishing their own home in order to re-coop the small bit of compensation that they deserved.

-This has been a very stressful time for me and my family. Firstly, having all your equity taken away from you. Secondly, waiting the 1 ½ years for this to finally be filed with the board so we can have a hearing. Thirdly, the unknown of what the final results will be on whether we will have to remove our home and the amount of time we will have to do it.
-Finally on Aug 31st, 2010 it was time for them to file their L2. They have known my stance on this since the very beginning. John Holer (landlord) has been driving through our park at the very least 3 – 5 times a day since he has given us the eviction. Which in my opinion is a form of harassment and effects our reasonable enjoyment since this is the man that has unconsciously taken away our homes. He is fully aware that I have not begun to dismantle my home or move.

-Instead of filing the L2 we receive a letter dated Sept 3rd, 2010 asking us to sign that we will be moving our home or leaving our home and we need to respond by Sept 10th or they will have no alternative but to apply to the Landlord and Tenant Board for eviction. This letter has been used as a scare tactic to all of these senior citizens throughout the past months. Everyone kept calling me and telling me that they received this same letter. I don’t recall myself getting any of these letters.

- I decided at this time after watching Marineland scare everyone else with their tactics it is time that they file with the Landlord and Tenant Board which is what I wanted them to do back in December 2009. 
Exhibit “A” Attached:

-I responded to this letter with an email in which I carbon copied to their lawyer (Peter Mahoney). I decided to send them the same type of letter that they have been sending everyone in the park for the last 1 ½ years. I advised them that we are exercising our rights of the N13 and under important information paragraph 3. I advised them to file the L2 along with Schedule “A” that must be attached and we will apply to whatever decision is made by the board.

-It was at this point I decided it would be in my best interest to contact the Landlord and Tenant Board every day to see if and when they filed the L2. Knowing and watching the different tactics that this landlord has used on different tenants in the past months and knowing his past history with evicting people in the area from their homes,  clearing the land and letting it now sit vacant.  I did not feel that I could trust him in fairly providing me with any information  in regards to the L2. Each one of us tenants called every day to see if and when they filed.

On Sept 30th, 2010 both Bonnie VanKesteren and Dell Henderson was told that Marineland filed an L2 with the board.

On Oct 6th, 2010 Paula Millard realized that they filed an L2 with her.

On Oct 6th, 2010 we contacted the Landlord and Tenant Board and realized that they filed an L4 on us instead of the L2.
It is very clear that Marineland does not want to give me an opportunity to have a hearing and defend the N13 that they issued. In fact I do believe that because I have been the 1 person in this park that has represented each and every person that they do not want to give me any opportunity to speak at the Tribunal. That is why they filed an L4 on the hopes that I would not find out about it and it can be dealt with ex-parte.

When Bonnie VanKesteren received her L2 in the mail, I asked her to bring it over so I can review it. I wanted to see if they have filled out Schedule “A” that must be attached to the L2.

2.

According to the L2 form – Application to Terminate a Tenancy and Evict a Tenant
A: Permits

The Board will not issue an order terminating the tenancy and evicting the tenant unless you have obtained all permits required to do the work, or have taken all reasonable steps to obtain them.

Have you obtained the necessary building permits to do the work? Yes or No

If you answered "no", you must obtain the necessary permits or have taken all reasonable steps to obtain the permits by the date of the hearing, or your application may be dismissed. You should bring three copies of the permits to the hearing.

If it is not possible to obtain the permits or other authority until the unit is vacant, it is important that you be able to show at the hearing that you have taken all reasonable steps to obtain the permits or other authority. If you do not bring the permits or other authority to the hearing, or cannot show you took all reasonable steps to obtain them, the Board may dismiss your application.

Marineland’s Answer to A:Permits:

Building permits have not yet been obtained as it is necessary to first demolish and clear all remaining unoccupied mobile homes, clear the site and review the placement of existing utility services to determine the best placement for the buildings to be constructed.

We have been in communication with the city of Niagara Falls and currently have a demolition permit and will apply for the necessary building permits as soon as we have completed the necessary preliminary work involved with clearing and preparing the property.
Response:

As stated in the L2 Application “it is important that you be able to show at the hearing that you have taken all reasonable steps to obtain the permits or other authority”.

I do not believe that Marineland has taken all reasonable steps or has any other authority. John Holer has had 1 ½ years to obtain these permits. In fact in an article dated Jan 20th, 2003 titled Marineland Of Canada Grows At Its Own Pace. John Holer is quoted as stating “I love to plan and I have a lot of ideas. I just hope I live long enough to enjoy all this."

I would hope that John Holer when he decided to evict 47 families from their homes put a lot more thought into it and planning prior to deciding to evict us.
Exhibit “B” Attached::
I have an email dated Aug 27th, 2010 which is just 3 days prior to our eviction date that I received from one of our City Councillors. This email is responding to my question asking if John Holer has spoke to the City of Niagara Falls or received any permits in regards to our property at 8223 Stanley Ave.

Marineland claims that they have been in communication with the City of Niagara Falls but yet, Alex Herlovitch who is Director of Planning Development for the City of Niagara Falls has not had any conversation with Marineland in regards to this property. 
3.

He responded, I have not heard of any rezoning for the mobile home park property on Stanley. I checked with planning staff and they have not heard anything either.  John Holer could apply for a building permit under the current Prestige Industrial zone, but I note that the lands are within the NPCA screening area for natural heritage features and Building Staff would refer the applicant to the Conservation Authority before accepting the application. By copy of this to our industrial/commercial plan examiners I will alert them to your interest and if anything comes up in the future let you know.
I then contacted the Conservation Authority and asked if they have had any contact with anyone at 8223 Stanley Ave in regards to building permits. They advised me that there has been no request for anything in regards to that address.

Knowing this, I have some questions that I believe need to be answered?

Do they have a letter from any Other Authority stating that they need to remove all buildings before they can obtain permits?

Do they have a letter from City Hall stating this?

Do they have a letter from the Conservation Authority stating this?

Everyday Surveyors are hired to survey the lands whom could of helped in determining the scope of the lands and help decide where it would be in the best interest to place these buildings? There has never been surveyors on our property.
In regards to Demolition Permits that they indeed now have. It was my wife that made them obtain the demolition permits. They attempted to demolish the mobile homes without obtaining them. My wife contacted the Minister of Labour and had them investigate. They immediately put a stop order in effect until they obtained them and also made them have each home checked for asbestos prior to demolishing them.
So Demoliton Permits were only obtained because we made them obtain them.

The question remains, is this just them deciding that they need to demolish the buildings before they can obtain permits?
In my opinion they have definitely not taken all reasonable steps to obtain the permits and more importantly they have not even attempted to get any other authority.

B:Compensation

Termination under s. 50
164.  (2)
2. $3,000 or the prescribed amount, whichever is greater. 2006, c. 17, s. 164 (2).

It clearly states in the Residential Tenancy Act that we are entitled to the above compensation.
4.
As stated above, I have tried on numerous occasions to question Marineland and their lawyers as to where in the act it states that we are required to move our homes in order to receive the compensation that we deserve?

When we were in front of City Hall, I asked this question. When we were at the Tribunal during our mediated settlement hearing, I asked Thomas Wall this same question. He referred to Section 166 and I stated to him “that section of the act does not apply in this situation”. During a settlement hearing at Small Claims Court, I proposed the same question to Peter Mahoney and his response was “I am not your lawyer, get your own legal advice”.

On many occasions I have tried to let them know that Sect 166 of the Residential Tenancy Act does not allow them to take our compensation from us. But they would not listen.

Much of Part X of the Residential Tenancy Act in regards to Mobile Homes  did not make a lot of sense to me. I could not understand why some of the sections were stated in the act. Many of the Sections did not make sense in todays world, I especially could not understand why in section 164(2) they entitle us to 1 yrs rent or $3,000 compensation and then in section 166(4) they take it away?
It wasn’t until I started to research Part “X” when I learned the real meaning behind these sections. This section of the Act was originally added to the Landlord and Tenant Act by The Landlord and Tenant Amendment Act of 1975 (Bill 26 of the 1st Session of the 30th Legislature).

So this section of the Act was actually written 35yrs ago. So understanding that, we can now identify with what these sections of the act actually meant. In todays world most of these sections would not even apply.
E.g. I have taken sections of the act and condensed it along with what it was intended to mean.

155.
Information about property assessment

If a tenant is obligated to pay a landlord an amount to reimburse the landlord for property taxes paid by the landlord, the landlord shall promptly provide the tenant with a copy of that information. 2006, c. 17, s. 155 (1).

(this is meant to keep things honest and fair so the tenant is aware of their portion of the property taxes)

156.
Tenant’s right to sell, etc.

A tenant has the right to sell or lease his or her mobile home without the landlord’s consent.

(Landlords were capitalizing on tenants rights to sell their homes. They were allowing or disallowing tenants these rights in order to obtain entrance or exit fees, installation or removal fees)
5.
157.
Landlord’s right of first refusal

If a provision described in subsection (1) permits a landlord to purchase a mobile home at a price that is less than the one contained in a prospective purchaser’s offer to purchase, the landlord may exercise the option to purchase the mobile home, but the provision is void with respect to the landlord’s right to purchase the mobile home at the lesser price.

(Landlords were acquiring homes at a lower value because they were restricting tenants from freely selling their homes without charging them fees or commissions and in most cases purchasing the homes a way below market value.)

158.
Advertising a sale

A landlord shall not prevent a tenant who owns a mobile home from placing in a window of the mobile home a sign that the home is for sale.
(Again landlords were trying to obtain commissions off the sale of their homes)

159.
Assignment

If a tenant has sold or entered into an agreement to sell the tenant’s mobile home and the tenant asks the landlord to consent to the assignment of the site for the mobile home to the purchaser of the mobile home,

the landlord may not refuse consent to the assignment

(Landlords were not accepting new tenants in order to obtain the homes. They would not assign an lease, which would leave the homeowner with no other choice but move the home or sell it to the landlord)

160.
Restraint of trade prohibited

A landlord shall not restrict the right of a tenant to purchase goods or services from the person of his or her choice,

(Landlords were taking a commission from sales)
6.
166.
Entrance and exit fees limited

A landlord shall not charge for any of the following matters, except to the extent of the landlord’s reasonable out-of-pocket expenses incurred with regard to those matters:

1. The entry of a mobile home into a mobile home park.

2. The exit of a mobile home from a mobile home park.
(Landlords were charging entry fees and exit fees. Many unscrupolous landlords were making deals with Modular Home Manufacturers where as they were allowing them to set up a new home on their property and they would sell it and receive a commission from the sale. Then if a new homeowner wanted to move their personal home into the park the Landlord would lose the space, he would then charge fees. Landlords were also using this when evicting people in order to obtain more commissions)

3. The installation of a mobile home in a mobile home park.

4. The removal of a mobile home from a mobile home park.

(Many landlords were allowing the delivery of a mobile home however because of damages to their land when installing the home. E.g. water hookup, blocking, removing of wheels, skirting, etc. they did not want their park or lands damaged. They were then charging enormous fees for installation or removal of the home from the pad. They were also charging install and removal fees if you wanted to relocate within the same park.)
After I researched this part of the act and understood it more, I realized that Part “X” of the act was put in place in 1975 to protect Mobile Home Owners from Unscrupolous Landlords who were taking advantage of them since Mobile Home Parks were very limited and tenants did not have a lot of choices.
And here we are 35yrs later interpreting it for the benefit of the landlord and using that same section of the Act to take from the tenants the small compensation that they truly deserve.
After much research and revealing the truth behind the sections of the act, I contacted M.P.P Peter Kormos office and asked if they could do me a favour and email their research department and find out when and why Section 166 of the Residential Tenancy Act was written.

There response along with much more research that I have obtained confirms what I have found.
Exhibit “C” Attached:
A very good reading which will fully confirm everything that I am saying is “Residential Tenancies Project” by the Institute of Law Research and Reform.

Exhibit “D” Attached:
I have also included more research that I have uncovered to verify the facts and history about entrance, exit, installation and removal fees.
Exhibit “E” Attached:
7.
If you read Interpretations Guideline 11, on the Landlord and Tenant Boards website you will see under “Similar Charges” the following:

Other amounts may be owed to the landlord for charges permitted under the RTA or regulations, such as the cost of installing a mobile home under section 166 of the RTA, Although the RTA allows a landlord to levy these charges, the RTA does not provide for their recovery in an application to the Board.  A landlord should therefore not include such charges in a notice of termination or application for non-payment of rent.

This landlord has wrongly evicted 47 families from their own owned homes. After the N13 Notice of Termination this landlord is required to file the L2 form to Terminate the Tenancy. He is also required to fill out Schedule “A” that must be attached to this form.

It states in the instructions to fill out Schedule “A” directly from the Landlord and Tenant Boards website the following:

Permits

The Board will not issue an order terminating the tenancy and evicting the tenant if it was possible to obtain the permits or other authority required and you haven’t obtained them. If it is not possible to obtain the permits or other authority until the unit is vacant, the Board will not issue an order terminating the tenancy and evicting the tenant unless you have taken all reasonable steps to obtain the permits or other authority.

If you shaded No, it is important that you obtain the permits or other authority by the date of the

hearing, and that you bring them to the hearing. If it is not possible to obtain the permits or other

authority until the unit is vacant, it is important that you be able to show at the hearing that you

have taken all reasonable steps to obtain the permits or other authority. If you do not bring the

permits or other authority to the hearing, or cannot show you took all reasonable steps to obtain

them, the Board may dismiss your application.

Compensation:

The Board will not issue an order terminating the tenancy and evicting the tenant if you haven’t paid the tenant the required compensation or offered the tenant another acceptable rental unit.

If you are applying to terminate the tenancy because you intend to convert, demolish, repair

or renovate a site on which a tenant-owned mobile home or land lease community home

is located, you must give the tenant an amount equal to one year’s rent, or $3000.

If you haven’t already paid the tenant compensation or offered the tenant another rental unit, it is

important that you do so by the date of the hearing. If you do not, the Board may dismiss your

application.

There have been 47 families consisting of seniors, disabled and working class citizens that have been wrongly evicted from their own homes. These people have not only lost there investments and equity but this landlord has even tried to get away with paying the little compensation that they are owed. 

47 Families X $3,000 compensation is equal to $141,000. That is a substantial amount of money that this landlord has not had to pay, however it is very little to the ones that need it. This little amount could have been the difference for these homeowners to at the very least have a chance in rebuilding their futures.
8.
It is very clear that this landlord has not taken all reasonable steps to obtain the permits or other authority.

It is also very clear that this landlord has intimidated everyone into believing that he does not have to pay them compensation unless they remove their homes. Many of these people may have had a better chance for other accommodation if they would of known that they would have some money to move forward. And more importantly the ones that remain may have had a chance to find other accommodations.

It is for both these reasons that I find the board has no alternative but to find that the N13 issued on Feb 23rd, 2009 is defective. The landlord has added his own stipulations to the N13 that has lead us all to believe that we are not entitled to any compensation unless we remove our home.
Dated this 13th day of October 2010,

Brian Topolinsky

905-356-7778

9.
