BUILDING PERMITS:

At the end of our hearing on November 18th, 2010 Mr. Peter Mahoney read the following section of the act:

73.  The Board shall not make an order terminating a tenancy and evicting the tenant in an application under section 69 based on a notice of termination under section 50 unless it is satisfied that,

(a) the landlord intends in good faith to carry out the activity on which the notice of termination was based; and

(b) the landlord has,

(i) obtained all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, or

(ii) has taken all reasonable steps to obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, if it is not possible to obtain the permits or other authority until the rental unit is vacant. 2006, c. 17, s. 73.

I believe he quoted section 73(b)(i) and emphasized “necessary permits” stating that it does not say anything about “building permits”, therefore the demolition permit that they have is sufficient.

I tried to locate in my records at the time the instructions to filling out Schedule “A” on a L2 Application where it clearly states that they are referring to “Building Permits”.  I could not locate the document at the time, however I would now like to submit evidence to prove that it is “Building Permits” that the act is referring to not demolition permits.

I believe that this is a critical part of our case that we are presenting and very important that we establish that both the Residential Tenancy Act and The Landlord and Tenant Board when it comes to a Notice of Termination for Demolition, Conversion are asking for Building Permits to prove the Good Faith of the Landlord.

The following points will prove that when the Act refers to permits they are referring too “Building Permits”. I have labelled each point (POINT 1), (POINT 2), (POINT 3) etc.
(POINT 1)

-There is no place in the Act that refers to Demolition Permits. If you search the Residential Tenancy Act for permit, Demolition Permits are never mentioned. In the section of the Act referring to Notice of Termination they do reference “Building Permits”.

1.

(POINT 2)

-The N13 Notice of Termination that Marineland filled out on Feb 23, 2009 states under “Necessary Permits”. I will obtain the necessary building permits or other authorization to convert, demolish or repair the unit. Marineland agreed to obtain building permits when they issued us the N13 so why would they be allowed not to provide those building permits at this point?
We fully believe that with Marineland’s track record with properties surrounding our area that they have no intention to put Maintenance Buildings on this property. When they issued the N13 Notice they claimed that they had no other choice because of Marinelands Expansion plans to move their maintenance buildings to our property. It is well known in Niagara Falls that John Holer of Marineland just purchased this property 5 years prior and to evict people from their homes for no reason would not of looked good in the public eye. They only used this excuse so publicly they would not look bad evicting people from their own homes as it appears they had no choice. 

On Feb 23, 2009 when they issued this eviction and used the above Reason for Eviction I don’t think they ever anticipated in the future being called on it and forced to prove their intent and good faith by providing the necessary building permits. 

(POINT 3)

It is also very important to understand that on the N13 Notice of Termination Application under “Necessary Permits” there are 3 choices. If you checked #1 or #2 you will require building permits. There is only one option that would not require these building permits and only require demolition permits and that is #3. This would only be used if the reason for the application was to vacate the land and demolish the buildings. This is not what our notice of termination is based on. Our Notice of Termination is based on Marineland putting Maintenance Buildings on this property. Marineland checked #2.
1. I have obtained the necessary building permits or other authorization to convert, demolish or repair the unit.

2. I will obtain the necessary building permits or other authorization to convert, demolish or repair the unit.

3. No permits or other authorization are necessary in this case to convert the rental unit or complex to a non-residential use or to demolish it.
(POINT 4)

-Section 50(1)(a)(b)(c) of the Residential Tenancy Act are conclusive and not separate issues. Mr Peter Mahoney at times was referencing that they are only using section 50(1)(b) therefore they do not require permits. This is not the case as I will explain below:
2.

Notice, demolition, conversion or repairs
50.  (1)  A landlord may give notice of termination of a tenancy if the landlord requires possession of the rental unit in order to,

(a) demolish it;

(b) convert it to use for a purpose other than residential premises; or

(c) do repairs or renovations to it that are so extensive that they require a building permit and vacant possession of the rental unit. 2006, c. 17, s. 50 (1).
This section of the act should be read as one complete sentence. The only period in this sentence is at the end of section (c). The section of the act is only separated by commas and semi-colons which makes it conclusive and all together.

To prove the above point even further, it you look at the form “L2 – Instructions”,  which is provided by the Landlord and Tenant Board you will notice the same section 50(1)(a)(b)(c) of the Residential Tenancy Act referred to as 1 complete sentence and the requirement is a “Building Permit”.
C. How to fill out Schedule A...
You must complete Schedule A if you are applying to terminate the tenancy and evict the tenant

and you gave the tenant a Form N13 Notice to Terminate the Tenancy at the End of the Term

because you intend to convert the rental unit to another use, demolish it or do extensive repairs

or renovations that require the rental unit to be vacant.

A. Permits

If you intend to convert a rental unit to a  [sect 50. (1)(b)]  non-residential use, [sect 50. (1)(a)] demolish it, or [sect 50. (1)(c)] do repairs or renovations extensive enough to require the rental unit to be vacant, you will likely be required to obtain a building permit or some other form of authority (normally from the municipality) before doing the work. The Board will not issue an order terminating the tenancy and evicting the tenant if it was possible to obtain the permits or other authority required and you haven’t obtained them. If it is not possible to obtain the permits or other authority until the unit is vacant, the Board will not issue an order terminating the tenancy and evicting the tenant unless you have taken all reasonable steps to obtain the permits or other authority. If you are not sure what permits or other authorities are required to do the work, you should contact your municipality.

3.

(POINT 5)
-If you continue on with the L2-Instructions from the Landlord and Tenant Board in regards to How to fill out Schedule “A” you will see the following. You will notice that even though they state permits they are referring to “Building Permits”.

Shade the appropriate box to indicate whether or not you have obtained the building permits or other authority necessary to do the work.

If you shaded No it is important that you obtain the permits or other authority by the date of the

hearing, and that you bring them to the hearing. If it is not possible to obtain the permits or other

authority until the unit is vacant, it is important that you be able to show at the hearing that you

have taken all reasonable steps to obtain the permits or other authority. If you do not bring the

permits or other authority to the hearing, or cannot show you took all reasonable steps to obtain

them, the Board may dismiss your application.
(POINT 6)
-Section 73(b)(i)(ii) of the Residential Tenancy Act is very important as it states in both (i) and (ii) of the act; obtain all necessary permits and has taken all reasonable steps to obtain all necessary permits. It clearly states “all” permits which would include “building permits”. It also goes on to say in both sections, “to carry out the activity on which the notice of termination was based”. Our notice of termination is based on Marineland putting Maintenance Buildings on this property which requires “Building Permits”.
Demolition, conversion, repairs
73.  The Board shall not make an order terminating a tenancy and evicting the tenant in an application under section 69 based on a notice of termination under section 50 unless it is satisfied that,

(a) the landlord intends in good faith to carry out the activity on which the notice of termination was based; and

(b) the landlord has,

(i) obtained all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, or

(ii) has taken all reasonable steps to obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, if it is not possible to obtain the permits or other authority until the rental unit is vacant. 2006, c. 17, s. 73.

4.

(POINT 7)

-It also clearly states in the L2 Application that Marineland filled out in Schedule “A”. The question in schedule “A” is;  Have you obtained the necessary building permits to do the work? They are not asking for demolition permits.
A: Permits

The Board will not issue an order terminating the tenancy and evicting the tenant unless you have obtained all permits required to do the work, or have taken all reasonable steps to obtain them.

Have you obtained the necessary building permits to do the work? Yes or No

If you answered "no", you must obtain the necessary permits or have taken all reasonable steps to obtain the permits by the date of the hearing, or your application may be dismissed. You should bring three copies of the permits to the hearing.

If it is not possible to obtain the permits or other authority until the unit is vacant, it is important that you be able to show at the hearing that you have taken all reasonable steps to obtain the permits or other authority. If you do not bring the permits or other authority to the hearing, or cannot show you took all reasonable steps to obtain them, the Board may dismiss your application.
As you can see it is very important that we establish that the Residential Tenancy Act and the Landlord and Tenant Board are asking for Building Permits when they make any reference to the word “permits” in the Act. Whenever the word permits are used in the act it usually follows the phrase “building permits”.
We believe that Marineland is not operating in Good Faith and has not obtained building permits because they are not intending to carry out the activity that this notice of termination is based on.

Marineland’s Answer to A:Permits:

Building permits have not yet been obtained as it is necessary to first demolish and clear all remaining unoccupied mobile homes, clear the site and review the placement of existing utility services to determine the best placement for the buildings to be constructed.

We have been in communication with the city of Niagara Falls and currently have a demolition permit and will apply for the necessary building permits as soon as we have completed the necessary preliminary work involved with clearing and preparing the property.
Response:

Exhibit “A” Attached::

I have an email dated Aug 27th, 2010 which is just 3 days prior to our eviction date that I received from one of our City Councillors (Janice Wing). This email is responding to my question asking if Marineland or John Holer has spoke to the City of Niagara Falls or received any permits in regards to our property at 8223 Stanley Ave.

Marineland claims that they have been in communication with the City of Niagara Falls but yet, Alex Herlovitch who is Director of Planning Development for the City of Niagara Falls has not had any conversation with Marineland in regards to this property. 
5.

He responded, I have not heard of any rezoning for the mobile home park property on Stanley. I checked with planning staff and they have not heard anything either.  John Holer could apply for a building permit under the current Prestige Industrial zone, but I note that the lands are within the NPCA screening area for natural heritage features and Building Staff would refer the applicant to the Conservation Authority before accepting the application. By copy of this to our industrial/commercial plan examiners I will alert them to your interest and if anything comes up in the future let you know.

I then contacted the Conservation Authority and asked if they have had any contact with anyone at 8223 Stanley Ave in regards to building permits. They advised me that there has been no request for anything in regards to that address.

Do they have a letter from any Other Authority stating that they need to remove all buildings before they can obtain permits?

Do they have a letter from City Hall stating this?

Do they have a letter from the Conservation Authority stating this?

Surveyors are hired to survey the lands whom could of helped in determining the scope of the lands and help decide where it would be in the best interest to place these buildings? There have never been surveyors on our property.
The question remains, is this just them deciding that they need to demolish the buildings before they can obtain permits?

In my opinion they have definitely not taken all reasonable steps to obtain the permits and more importantly they have not even attempted to get any other authority.

We believe that Marineland is deliberately not applying for building permits and trying to get out of it because we do not believe that moving Maintenance Buildings to this property will even be approved by the City of Niagara Falls, Regional Municipality of Niagara or Conservation Authority.

Yes, Maintenance Buildings does fit the description for the current zoning of Prestige Industrial. However, we believe that re-locating them to our property will not be possible, hence the reason why they do not have these building permits as of today or our Eviction date.

This land is considered wetlands under the Conservation Authority; the city of Niagara Falls has already confirmed that they would direct Marineland to this authority before they would consider any building permits.

We all know that the Conservation Authority is here to protect the lands. Their upmost concern is the lands, waterways, plants, trees, animals, habitats etc….. I’m not sure if erecting Maintenance Buildings where you will be housing heavy equipment, parts, diesel fuel, oils, grease etc will be an easy task or fit into their description. 

6.

These Maintenance buildings that Marineland is proposing to erect are going to be located on the opposite side of Stanley Ave and Marineland’s Amusement Park. This section of Stanley Ave is a Regional of Niagara roadway within the City of Niagara Falls.

There are 2 bylaws in place by both the Region of Niagara and City of Niagara Falls that prohibit a landowner from using their roadway as a permanent crossing for heavy equipment. So even, if they do get approval past the Conservation Authority, I am not so sure that the City or Region would issue a permit which contradicts with their own bylaws.

Exhibit Attached B and C:

COMPENSATION:

INTERPRETATION GUIDELINE #10

If the landlord seeks to communicate other messages in the form which are misleading about the tenant’s rights or inconsistent with the provisions of the RTA, this may cause a Member to find it defective. Information may be provided which is not misleading, is not inconsistent with the law and does not confuse the essential information in the Notice.
Marineland has added the following to our N13 Notice of Termination:

This amount will be paid on August 31, 2010 provided that all of the following conditions have been met:

a) You have fully paid all rent and other amounts payable by you, as a tenant of Green Oaks Mobile Home Park, to us:

b) You are not in violation of your site lease agreement in any way, whether that agreement is in writing made orally or based on previous conduct:

c) You have completely vacate your mobile home site and removed the mobile home and all other installations, improvements and appurtenances from your mobile home site by that date; and
d) We have been given the chance to inspect your mobile home site and we are satisfied that paragraph (c) above has been complied with.

Marineland added this to our notice of termination which is not consistent with the law, it is misleading, and it does confuse the essential information in the notice regarding our compensation. 
Although Mr. Peter Mahoney, (Marinelands Council) may believe that this can just be rectified now by paying us the $3,000 compensation, I don’t think he realizes the impact and hardship that this has caused us and others whom lived in this park.

7.

$3,000 although not a lot of money considering our loss would of gave us and many of the families first and last month’s rents, moving expenses, quite possibly a deposit to purchase another home. Instead these people have had to leave with nothing. Some of them even personally demolish their own home to get the compensation. Some of them paid out $1500 to hire someone to demolish so they could at least get $1500 for themselves.

Marineland is a multi-million dollar company and had the resources to hire Sullivan and Mahoney Law Firm. This firm consist of almost 24 lawyers. They had all the resources to make sure that they file this notice of termination properly.

Marineland and their council should of been fully aware of this law and I believe that they tried to take advantage of us by potentially saving $3,000 X 47 Families = $141,000. I really don’t think they anticipated that someone in a trailer park would of ever investigated and figured out the true meaning of the Residential Tenancy Act Sect 166.
We have all struggled for over a year wondering if we would even get this small amount of compensation since it is now left up to the Landlord and Tenant Board to decide. And for Marineland to just offer it now after misleading us for over a year should not make this notice valid. It should still remain defective.
Brian Topolinsky

905-356-7778

