Ms Shirley Collins,


I am only submitting this post hearing submission for your review. I hope you will at the very least take the time to read everything that I am submitting so you may have a better understanding as to how we feel. I understand that there has been a decision made and if I don’t agree with it I will have to follow the appropriate steps and request a review.

As I have mentioned, I have taken it upon myself to do my best in representing the people whom have been affected by this eviction. I am not a lawyer; I have a grade 12 diploma. I know the differences between right and wrong. I have studied and studied the laws under the Residential Tenancy Act and I believe that I am quite knowledgeable at this point with the laws retaining to evictions. Unfortunately, I didn’t realize until yesterday exactly what an interim order was.


When we received this interim order we called the landlord and tenant board to get advice as to what it was. They informed us that it appeared that we were all put together so we can present all the evidence at once since up until now we have had 2 adjudicators and there was difference evidence presented at each hearing.


As you can probably imagine it was disheartening for us to realize that this was not the case. We had new evidence that has occurred since the interim order and we were prepared to submit it. It’s unfortunate that we are being evicted under Section 50 of the act which is for Notice of Termination but we should really be looking at Section 73 of the Act. If this were the case, we would not be evicted. I now realize that a decision has been made but I have attached our evidence anyways.

The system and the steps involved for a tenant to exercise their rights when they feel that they are being wrongfully evicted are unfortunately not in favour of the tenant. We have tried for over a year to speak about our concerns but were not allowed because it was not filed. We then had to wait until the end of the Notice period to voice our concerns after the landlord files for eviction. In the meantime you lose all the notice period to find another home. The question is, do you fight for what is fair when you know you have the law on your side or do you just move and give up because you’re losing valuable time to find another home? Then the landlord wins after wrongfully evicting you.


I realize that both you and Ms. Elizabeth Beckett are very reputable adjudicators with the landlord and tenant board. Until you have been faced with an eviction and live through it you may not see things from our perspective. According to the information that is available to us on the Landlord and Tenant Board website and the Laws of the Residential Tenancy Act. I have also attached to this letter the procedures, process and steps involved that a landlord must take in order to evict a tenant from their homes which proves that it is Section 73 that we should be looking at.
1.


The interesting part is a landlord is advised when they fill out the Notice of Termination that they will require all permits. Then if the tenant doesn’t move out, when they file for the eviction again they are advised that they need all permits based on the notice of termination. But yet we are being evicted with no permits?? There Demo Permit has since been amended by the City of Niagara Falls and is no longer a blanket permit.

Its very frustrating when you have provided all the evidence proving that this landlord is acting on Bad Faith, has not provided the proper compensation to all families and has no permits. They have also not provided any proof what so ever that they intend to carry out the activity on the notice of termination and because of Section 50 of the act, it was all set aside. Yet based on Section 73 the application would have been dismissed.

This section of the act really does prevent a landlord from evicting a tenant in bad faith. As you know, there are many landlords whom are evicting tenants in affordable living accommodations and then converting their homes to condominiums. They are cleaning them up with a little paint and wallpaper and then selling them for bigger profits.

Section 73 of the Residential Tenancy Act gives tenants a little more protection to make sure that the landlord does indeed plan on carrying out the activity based on the notice of termination.

Our particular case as you know is a little different in respect to the fact that we own our homes. In almost all cased that you deal with, you are dealing with tenants who are renting their home and if faced with an eviction they don’t have a lot to lose. They can usually move within a few weeks since they are only taking their personal belongings with them. If they are receiving any sort of compensation it is usually 3 months’ rent and they are happy to get it since they had no ownership anyways. In any of these cases, Section 50 of that act is all you need to rely on.


With our case because there is ownership here and we have a lot more to lose, we did not agree with Marineland eviction under the Residential Tenancy Act. We decided to exercise our rights to disagree with their notice. We then have to rely on Section 73 of the act since that is the act in regards to evictions. Section 50 is for Notices.
2.

According to Section 50 of the Act, Marineland was within their right to give us a Notice of Termination.
Notice, demolition, conversion or repairs
50.  (1)  A landlord may give notice of termination of a tenancy if the landlord requires possession of the rental unit in order to,
But according to Section 73 of the Act, (they have taken out the word “Notice”) they should not have been allowed to evict us.
Demolition, conversion, repairs
73.  The Board shall not make an order terminating a tenancy and evicting the tenant in an application under section 69 based on a notice of termination under section 50 unless it is satisfied that,
 (a) the landlord intends in good faith to carry out the activity on which the notice of termination was based; and

(b) the landlord has,

(i) obtained all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, or

(ii) has taken all reasonable steps to obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, if it is not possible to obtain the permits or other authority until the rental unit is vacant. 2006, c. 17, s. 73
We have submitted so much evidence proving our claim. There are so many hurdles that Marineland will have to go through in order to put these Maintenance Buildings on this property which we have proven and that is why they have not obtained permits up until now. All Marineland wants is to have us off the property and then any recourse by us is too late. Even if we file for Bad Faith after the fact we have already lost it all anyways.

It is heart wrenching to us that we have lost our homes, our equity and our biggest assets to a landlord who has not brought 1 piece of evidence proving that they intend in good faith to carry out the activity on which the notice of termination was based.
3.

I am just starting to learn the process that we will have to take for review but I did find some information from the landlord and tenant website that I thought may be of interest.

The Board may also review any other decision which either terminates the proceedings or affects the rights of the parties in a final way. Interim orders cannot generally be the subject of a review request since it is not usually appropriate to interrupt and delay a proceeding before there is a final result. Interim orders that deal with matters such as adjournments, disclosure and interim payments are examples of orders that cannot be reviewed.

However, if the interim order finally disposes of a portion of an application or affects the interests of a party in a final way, a review may be considered by the Board. Examples include interim orders that terminate a tenancy, or interim orders that determine that a particular person is not a party to the proceeding.

Assigning a Member to the Review

29.9 (a) A Member may not review an order that they issued.

(b) Subject to (c) and (d), a Member may not review an order related to an order they issued, even if the order to be reviewed was written by another Member.

(c) A Member may review an order that has been stayed by an interim order written by that Member.

(d) A Member may review an order where the Member has previously issued a related interim order without consideration of the merits of the application.
When to make a Request to Review an Order

This request can be made by a party who believes that there is a serious error in an order, or that a serious error occurred in the Board's proceedings. 
The following are some examples of what could be considered serious errors:

· an error in law (a party questions the member’s interpretation of the law)
4.
Eviction Process:

I would like to go through the process of eviction according to the Landlord and Tenant Board.

If you look at the Residential Tenancy Act there are 2 sections of the act in regards to Demolition, Conversion or Repairs. Sect 50 and Sect 73 of the act.

The difference between these 2 sections of the act is in their subtitle. Section 50 adds the word “Notice” to it. This means that section 50 of the act is allowing a landlord to give a notice of termination, If the landlord requires possession of the rental unit.

On Feb 23, 2009 Marineland issued us a Notice of Termination based on Sect 164 of the act which was given under section 50 of the act. 

Today, the actual eviction is based on sect 73 of the act.
Notice, demolition, conversion or repairs
50.  (1)  A landlord may give notice of termination of a tenancy if the landlord requires possession of the rental unit in order to,

(a) demolish it;

(b) convert it to use for a purpose other than residential premises; or

(c) do repairs or renovations to it that are so extensive that they require a building permit and vacant possession of the rental unit. 2006, c. 17, s. 50 (1).

Marineland, according to the Residential Tenancy Act Sect 164 was within their rights to issue this Notice of Termination.
Section 164 of the act is, If a notice of termination is given under section 50 with respect to a tenancy agreement between the landlord and a tenant who owns a mobile home….

Marineland then filed a N13 – Notice to Terminate at the end of the term for Conversion, Demolition or Repairs.
5.
If you look at the instructions for filling out the N13 there are a couple of points that need to be mentioned.

Notice to Terminate a Tenancy at the End of the Term for Conversion, Demolition or Repairs

Reason for this Notice:

You can give this notice to the tenant for any of the following reasons. On the form, check the reason that applies to your situation.

Marineland checked number 1 – I am converting the unit or complex to a non-residential use.

Details About the Reason for this Notice:

In the space provided on the form, describe the work you are going to do. You should be as specific as possible. If you need additional space, complete and attach an additional sheet of paper.

Marineland added “The landlord requires the property for the purpose of converting the property to maintenance support buildings for the theme park as certain facilities need to be relocated from their current location to enable the theme park to continue with its expansion.”
Necessary Permits:

Check whether you have obtained or will obtain any permits or other authorization that are required to do the work. If you are serving this notice because you wish to convert the rental unit or complex to a non-residential use or to demolish it, and no permits or other authorization are necessary, check the appropriate box on the form.

Note: If you file an application with the Board for any reason in this part, the Board will not issue an order terminating the tenancy and evicting the tenant unless you have obtained any permits or other authorization that are required. If it is not possible to obtain the permits or other authority until the unit is vacant, the Board will not issue an order terminating the tenancy and

evicting the tenant unless you can show that you have taken all reasonable steps to obtain the permits or other authority.

Marineland checked “I will obtain the necessary building permits or other authorization to convert, demolish or repair the unit”.
IMPORTANT:

So right on the Notice of Termination it is clearly warning the landlord that they will require proper permits in order to prove their intention with this eviction. Marineland even agreed with this by stating that they will obtain the necessary building permits or other authorization.
6.
We felt that this Notice of Termination was given to us in Bad Faith. We did not agree with the stipulation that we had to remove our homes in order to receive our compensation. We do not believe that Marineland in good faith is planning on putting their maintenance buildings on this property.

It is for this reason that we decided to exercise our rights on the N13-Notice of Termination under Important Information.

(3) If the tenant disagrees with what the landlord claims in this notice, the tenant does not have to move out of the rental unit. However, the landlord may apply to the Board for an order terminating the tenancy and evicting the tenant.

Marineland at this time had to file for an order terminating the tenancy. Again in the instructions to fill out this form the landlord is warned again to make sure they have obtained all necessary permits based on the notice of termination.
Landlord and Tenant Board Instructions for filling out Schedule “A”
How to fill out Schedule A...

You must complete Schedule A if you are applying to terminate the tenancy and evict the tenant

and you gave the tenant a Form N13 Notice to Terminate the Tenancy at the End of the Term

because you intend to convert the rental unit to another use, demolish it or do extensive repairs

or renovations that require the rental unit to be vacant.

A. Permits

If you intend to convert a rental unit to a non-residential use, demolish it, or do repairs or

renovations extensive enough to require the rental unit to be vacant, you will likely be required

to obtain a building permit or some other form of authority (normally from the municipality)

before doing the work. The Board will not issue an order terminating the tenancy and evicting

the tenant if it was possible to obtain the permits or other authority required and you haven’t

obtained them. If it is not possible to obtain the permits or other authority until the unit is

vacant, the Board will not issue an order terminating the tenancy and evicting the tenant unless

you have taken all reasonable steps to obtain the permits or other authority. If you are not sure

what permits or other authorities are required to do the work, you should contact your municipality.

Shade the appropriate box to indicate whether or not you have obtained the building permits or

other authority necessary to do the work.

Marineland checked NO.
If you shaded No it is important that you obtain the permits or other authority by the date of the

hearing, and that you bring them to the hearing. If it is not possible to obtain the permits or other

authority until the unit is vacant, it is important that you be able to show at the hearing that you

have taken all reasonable steps to obtain the permits or other authority. If you do not bring the

permits or other authority to the hearing, or cannot show you took all reasonable steps to obtain them; the Board may dismiss your application.

7.
Section 73 of the Residential Tenancy Act refers to the actual eviction not the Notice of Eviction that Section 50 refers too.

Demolition, conversion, repairs
73.  The Board shall not make an order terminating a tenancy and evicting the tenant in an application under section 69 based on a notice of termination under section 50 unless it is satisfied that,

(a) the landlord intends in good faith to carry out the activity on which the notice of termination was based; and

(b) the landlord has,

(i) obtained all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, or

(ii) has taken all reasonable steps to obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, if it is not possible to obtain the permits or other authority until the rental unit is vacant. 2006, c. 17, s. 73
Question??????

We are now being evicted from our homes after we have proved that the landlord is not operating in good faith to carry out the activity on which the notice of termination was based.

And,( Not Or)
We are now being evicted from our homes when the landlord has not obtained all necessary permits or other authority to carry out the activity on which the notice of termination was based.

And the landlord has not taken any reasonable steps to obtain all necessary permits………..

8.
Answer to Section 73:
WE HAVE SUBMITTED ALL THE FOLLOWING EVIDENCE OF PROOF, MARINELAND HAS SUBMITTED NOTHING.

THEY NO LONGER HAVE A BLANKET DEMOLITION PERMIT, IT HAS BEEN AMENDED.

THE ONLY SUBMITTANCE THAT THEY HAD WAS IN A POST HEARING SUBMISSION THEY SUBMITTED PROOF OF ZONING WHICH WE NEVER SAW AND WE HAVE A LETTER FROM OUR CITY PLANNER THAT THE ZONING FOR THEIR MAINTENANCE BUILDINGS MAY EVEN BE IN QUESTION.
- As you know the demolition permit that they obtained was questionable. We then spoke to John Castrilli Chief Building Officer for the City of Niagara Falls. We have an email dated Nov 9th, 2010 where he states they were lead to believe that all units on the property belonged to Marineland and therefore a blanket permit was issued for the site. We then pursued this further as they cannot issue a blanket permit for homes that Marineland does not currently own. We met with both John Castrilli and Jim Diodati (Mayor of Niagara Falls) and explained the Residential Tenancy Act and the procedure for a landlord to obtain our homes through abandonment. We explained that Marineland would have to post a notice in our local newspaper with their intent. They also need to send out a registered letter to the last known address of the homeowner. In our particular case, because the Ministry of Labour was here, they also require an asbestos test on each home that is to be demolished. Marineland has to allow 60 days to past before they can legally obtain each home in order to apply for a demolition permit. At this time, both Mayor Jim Diodati and John Castrilli agreed and stated that they will be revoking their demolition permit. After speaking to their legal counsel Ken Beaman, they have decided to amend this permit stating that Marineland has to comply with the Residential Tenancy Act for each home. They no longer have a blanket permit.
Exhibit “A” – Email from John Castrilli

Exhibit “B” -  Letter from City Hall re:Demolition Permit
9.
- We also had a meeting with Alex Herlovitch, Director Planning & Development for the City of Niagara Falls on Jan 4th, 2011. He stated that he does not believe that Marineland will inevitably put Maintenance Buildings on our property because of the amount of hurdles that John Holer would need to overcome. He stated that as of this date he has not had an application from Mr Holer. He also explained that Prestige Industrial has limitations on its usage in regards to odour, smoke, noise, gas fumes, cinders, vibration, radiation, refuse or water carried waste. He said that as long as Marinelands abides by the uses in Prestige Industrial he will be fine. However he did state to us that along with the limitations of Prestige Industrial and even though it does allow for public garage, mechanical or warehouse, Maintenance buildings may be questionable. Marineland has continually stated to everyone that this property is included in Special Policy #25 which allows certain lands on the west side of Stanley Ave to be used for the office and service buildings ancillary to the Marineland operations. Alex Herlovitch in his email stated that our property is not included in Special Policy #25, if Marineland wanted to include it they would need an official plan amendment.
Exhibit “C” – Email from Alex Herlovitch
-  Marineland claims that they need to clear the land in order to apply for permits for their maintenance buildings. This is clearly an excuse. We all know that there are Designers, Architects and Surveyors that could have helped them with this if this was truly their intent. Especially knowing well in advance when they filed the N13 Notice of Termination that they would require these permits. They have had 1 ½ years to provide this.
In fact we have a drawing from Marineland announcing their expansion plans for their amusement park. They were able to have drawings drawn up for this expansion, and I’m quite sure they did not have to clear the land. But yet that can’t have drawings drawn up for their Maintenance Buildings. 

Exhibit “D” – Drawings of Marineland Expansion
-We have had 4 previous hearings and this is now our 5th. Marineland has not once brought any evidence at all proving what their intent is with our property. Not even a hand drawing showing where they intend to put the Maintenance Buildings. Marineland has not been pro-active at all throughout any of these hearings proving their intent with this property.

-Marineland has approx. 20 other properties that they have purchased in the past in the same area as ours compared to the amusement park. Some of them they demolished the homes and the property remains vacant. How do we know that they are not planning the same with our property since they have not proven otherwise?

-There are 2 by-laws in place by both the City of Niagara Falls and the Region of Niagara stating that they would not be able to use the road as a crossing for their equipment.
10.
- Our property is almost entirely within the Niagara Peninsula Conservation Authorities (NPCA) Screening Area; therefore they would need approval from them before any permits are issued.

Exhibit “E” – Conservation Authority Map

- John Holer’s son also lives on this property with his wife and family. Why is he allowed to stay on this property if they are converting it to non-residential use? Why do 47 families have to move, but his son doesn’t? This eviction notice was scheduled for Aug 31st, 2010 and he still remains here. None of us planned on this eviction extending to Jan 2011, however he is still here. In fact on December 2, 2010 Marinelands workers were doing repairs to his roof which shows us that there are no plans for him to move.

Exhibit “F” – Pictures of John Holers sons home

- We have an email dated Aug. 27th, 2010 from our City Councillor, Janice Wing  just 4 days prior to our eviction date and Marineland has not applied for any permits in regards to their Maintenance Buildings.

Exhibit “G” – Email Janice Wing

Answer to Section 73 cont’d:
73(b)
(ii) has taken all reasonable steps to obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, if it is not possible to obtain the permits or other authority until the rental unit is vacant. 2006, c. 17, s. 73
- Marineland has taken no steps at all to obtain these permits.

- Marineland has had 1 ½ years to try to obtain these permits and they have not, We have proved that the possibility of them being able to put Maintenance Buildings on this property will in all likelihood not happen with the authorities for approval that they would have to go through. It is for this reason that they have not attempted to get any other permits. They are bluffing the courts and we are losing our homes because of it.
- Marineland has no letters from any authority stating that they would need to remove buildings in order to obtain permits. This is their own words.

11.
We understand that neither we nor the landlord and tenant board can stop a landlord from doing what he wants with his property.

We understand that no matter what the results are from this hearing, we will inevitably have to move from our homes.

We have tried from the very beginning to negotiate or talk to the landlord about our concerns and we were turned away each and every time.

I personally mentioned our concerns in regards to not paying the compensation unless we removed our homes and permits to 3 lawyers from Sullivan & Mahoney (Thomas Richardson at City Hall), (Thomas Wall at our settlement hearing at the Landlord and Tenant Board) and (Peter Mahoney at a settlement hearing for Small Claims Court – In fact when I asked Mr. Peter Mahoney, his response was “Get your own legal advice, I’m not your lawyer”.

It is nobody’s fault but Marineland that they are in this position that they are in, I tried several times to voice our concerns and they refused to listen.

Marineland has had the resources to hire a reputable law firm Sullivan & Mahoney who has 2 offices and approx. 25 lawyers. This eviction should have been done properly and legally according to the Residential Tenancy Act.

All 46 families and myself did not have the resources to hire a law firm. I took it upon myself to learn the Residential Tenancy Act as I felt we were both legally and morally being taken advantage of.

I have proven that all the compensation that should have been given to these families was not.

I have proven that Marineland has acted in bad faith.

I have proven that Marineland should have all permits based on their Notice of Termination.

I find it hard to believe that I was able to figure this all out on my own, but yet 25 lawyers didn’t.

The question I have is am I truly more knowledgeable them these lawyers, or were they trying to take advantage of our situation?

All we wanted was for the Landlord and Tenant Board to dismiss this application as defective and authorize Marineland to re-issue it according to all the laws of the Residential Tenancy Act.
John Holer owner of Marineland has always been noted for doing things his way. And it appears he got away with it again. This time he took 47 families down.

Sincerely,

Brian Topolinsky

www.GOHomeless.ca
12.
