REQUEST TO REVIEW ORDER SOL-09673-10 ISSUED ON JAN 24TH, 2011
8223 STANLEY AVE, UNIT 201

NIAGARA FALLS, ONT

L2E 6X8

REQUESTED BY BRIAN TOPOLINSKY

905-736-1616
To Whom It May Concern:
We feel that the following errors took place during our hearings with the Landlord and Tenant Board in making a decision on the final order and are requesting that they are reviewed.

1. An error of fact which was material to the decision, and which was clearly an unreasonable finding considering the evidence which was before the Member

2. An error of fact which is material to the decision which is demonstrated by new evidence which was not before the Member (e.g., a witness who was out of the country on the day of the original hearing), so long as the Member reviewing the order is satisfied that there is a sufficient reason why the evidence was not presented in the original hearing

3. An error in law, but the Board will not normally review a reasonable interpretation of the statute by a Member, even if the interpretation differs from that of the reviewing member

4. An error in applying discretion allowed by the law which is unreasonable (e.g., the Member allowed remedies which were inappropriate in the circumstances or which were, in quantum or degree, beyond what would reasonably be allowed).

I Brian Topolinsky represented approx. 6 or 7 different tenants in regards to our eviction. We had several hearings with the Landlord and Tenant Board each week. There were 2 different Adjudicators that heard our hearings. Elizabeth Beckett and Shirley Collins. We were then issued an interim order and were re-scheduled as a group on Jan 12th, 2011.
We considered requesting a review for the interim order but were advised that the Landlord and Tenant Board does not usually review an order in progress. We also believed that Section 73 of the RTA was pertinent to our eviction and there was no mention of that section of the act in the interim order. We assumed that the Adjudicators new what they were doing by bringing us all together in 1 hearing.
We contacted the Landlord and Tenant Board Customer Service and they implied that it appeared that because this was a bigger case and had to do with many tenants that it appears the adjudicators were putting us all together at 1 hearing to hear all the evidence at once.
1.
We then received a letter from the Landlord and Tenant Board confirming Jan 12th, 2011 hearing and it advised us to make sure that we bring all our evidence and have 3 copies as needed. We were prepared to give new evidence that we were just able to obtain and the adjudicators said the decision was already made on our interim order. 
I mentioned that I did not understand how they can evict us based on Section 50 of the act when that section is only for a Notice of Termination. They need to refer to Section 73 of the act and the landlord has not proven any of this section of the act? They mentioned at that time, they cannot change their own order and I would have to ask for a Review.
We feel that we were not given fair treatment. If you notice on our final order it states the following:

This application was heard in St. Catharines on November 18th, 2010 and January 12th, 2011.

An interim order and reasons of SOL-09673-10 were issued on November 17th, 2010.

Our interim order was actually issued on November 24th, 2010 not November 17th, 2010. According to the above dates, they issued us an interim order prior to our hearing date.  A couple of the other tenants that I represented were issued on November 17th, 2010 but not ours. It seems obvious here that they had already  made a decision without considering all our evidence. 
I searched the CanLII Website for any case law in regards to Section 73 of the Residential Tenancy Act and there is only one case that I found that dealt with an eviction properly using section 73 of the act.
TSL-12596 (Re), 2009 CanLII 51178 (ON L.T.B.)

	Print:
	


PDF Format

	Date:
	2009-04-06

	Docket:
	TSL-12596 

	URL:
	http://www.canlii.org/en/on/onltb/doc/2009/2009canlii51178/2009canlii51178.html

	Noteup:
	Search for decisions citing this decision


1. An error in law:

Neither Adjudicators referenced or took into consideration Section 73 of the Residential Tenancy Act they used Section 50.
 Section 50 of the Residential Tenancy Act is located under subtitle “Notice by Landlord at End of Period or Term”. 
Section 73 of the Residential Tenancy Act is located under subtitle “Application by Landlord – After Notice of Termination”.
2.
Section 50 of the RTA states the following:

Notice, demolition, conversion or repairs
50.  (1)  A landlord may give notice of termination of a tenancy if the landlord requires possession of the rental unit in order to,

(a) demolish it;

(b) convert it to use for a purpose other than residential premises; or

(c) do repairs or renovations to it that are so extensive that they require a building permit and vacant possession of the rental unit. 2006, c. 17, s. 50 (1).
Our landlord gave us an N13 Notice of Termination based on 50(1)(b) convert it to use for a purpose other than residential premises. Based on Section 50 of the RTA this landlord was indeed within their rights to issue us this notice of termination.
Demolition, conversion, repairs
73.  The Board shall not make an order terminating a tenancy and evicting the tenant in an application under section 69 based on a notice of termination under section 50 unless it is satisfied that,

(a) the landlord intends in good faith to carry out the activity on which the notice of termination was based; and

(b) the landlord has,

(i) obtained all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, or

(ii) has taken all reasonable steps to obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, if it is not possible to obtain the permits or other authority until the rental unit is vacant. 2006, c. 17, s. 73.

The difference between Section 50 and Section 73 of the RTA are very different. If you notice they both are titled Demolition, Conversion Repairs, however Section 50 adds the word “Notice” in front of it, meaning it is for the Notice of Termination.
The Board shall not make an order terminating a tenancy based on a notice of termination…..

Also Section 73 of the RTA also states that both sect. 73(a) and sect. 73(b)(i) or sect 73(b)(ii) need to be met by using the work “and” not “or”.

3.

Sect 73(a):

EVIDENCE EXHIBITS ATTACHED

We provided much evidence at our hearing that there is reason to doubt that the landlord intends in good faith to carry out the activity based on the notice of termination. It seemed that none of our evidence mattered. We provided properties that are currently owned by the landlord, We provided the amount of area and land available that they currently have. We provided title searches of their property in the same area as ours along with demolition permits where they have demolished the homes on those properties and they sit vacant today. There is a pattern that this landlord has with properties. We provided evidence of by-laws that are in place that would hinder them being able to use this property for the purpose they stated in our notice of termination. We provided letters from City Hall. I believe we provided enough evidence that anyone would consider that there may be some doubt as to the intention of this landlord. This alone in our opinion falls under the following error:
2. An error of fact which was material to the decision, and which was clearly an unreasonable finding considering the evidence which was before the Member.
Sect 73(b)(i)(ii):

Throughout the whole process of eviction the landlord is warned that they must obtain all necessary permits or their application may be dismissed. When a landlord files the N13 Notice of Termination they are told the following:

 Note: If you file an application with the Board for any reason in this part, the Board will not issue an order terminating the tenancy and evicting the tenant unless you have obtained any permits or other authorization that are required. If it is not possible to obtain the permits or other authority until the unit is vacant, the Board will not issue an order terminating the tenancy and evicting the tenant unless you can show that you have taken all reasonable steps to obtain the permits or other authority.

Our Landlord checked “I will obtain the necessary building permits or other authorization to convert, demolish or repair the unit”.

Also, when the landlord filed the L2 they were advised again the following:

A. Permits

If you intend to convert a rental unit to a non-residential use, demolish it, or do repairs or

renovations extensive enough to require the rental unit to be vacant, you will likely be required

to obtain a building permit or some other form of authority (normally from the municipality)

before doing the work. The Board will not issue an order terminating the tenancy and evicting

the tenant if it was possible to obtain the permits or other authority required and you haven’t

obtained them. If it is not possible to obtain the permits or other authority until the unit is

vacant, the Board will not issue an order terminating the tenancy and evicting the tenant unless

you have taken all reasonable steps to obtain the permits or other authority. If you are not sure

what permits or other authorities are required to do the work, you should contact your municipality.

4.
Shade the appropriate box to indicate whether or not you have obtained the building permits or

other authority necessary to do the work.

Our Landlord checked NO.

If you shaded No it is important that you obtain the permits or other authority by the date of the

hearing, and that you bring them to the hearing. If it is not possible to obtain the permits or other

authority until the unit is vacant, it is important that you be able to show at the hearing that you

have taken all reasonable steps to obtain the permits or other authority. If you do not bring the

permits or other authority to the hearing, or cannot show you took all reasonable steps to obtain them; the Board may dismiss your application.
Our Notice of Termination is based on the landlord using our property for Maintenance Buildings. They will be required to obtain building permits for these buildings. We have contacted our Cities Building Department and they have had no contact at all with this landlord in regards to their future use of this property. We provided letters from our city stating this. They have not applied for any building permits nor have they any letter from any authority stating that they will need to remove the buildings prior to obtaining these permits. We do not understand why the adjudicators would take the landlords word on this and choose not to consider our evidence that we provided stating otherwise.

It clearly states in Section 73 of the RTA the landlord must obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based or has taken all reasonable steps to obtain all necessary permits or other authority that may be required to carry out the activity on which the notice of termination was based, if it is not possible to obtain the permits or other authority until the rental unit is vacant.
This landlord is stating that they have not obtained the building permits because they first need to clear the land but they have not provided any other authority stating this. It is there word only.
We believe again this is a serious error by the Adjudicators to only take their word when we were providing all the evidence as to why they have not applied for permits, without them providing any authorization or proof that they need to clear the land prior to applying or obtaining all the permits based on the notice of termination.

3. An error in applying discretion allowed by the law which is unreasonable
Based on Schedule “A” of the L2 Form it clearly states that the landlord must have all permits based on the notice of termination and show proof of payment of compensation or their application may be dismissed.
This landlord did not comply with both.

This landlord purchased the property just 5 years previous to this, gave us all false hope when asked if we were safe here and then evicted 47 families from their own personally owned homes. They did not comply with any letters from any other authority as to why they do not have proper permits or at the very least proof that they have applied for all permits. They did not pay out at that time any compensation to the tenants since they were claiming that we must remove our homes and clear the land before they would pay us the compensation.

5.
I proved in one of our hearing that this is not the case and that they have to pay the compensation to these people.

Elizabeth Beckett in our interim order stated the following, “ In fact the wording of the Act is mandatory”. when she addressed the payment of our compensation.

INTERPRETATION GUIDELINE #10

If the landlord seeks to communicate other messages in the form which are misleading about the tenant’s rights or inconsistent with the provisions of the RTA, this may cause a Member to find it defective. Information may be provided which is not misleading, is not inconsistent with the law and does not confuse the essential information in the Notice
.

The N13 Notice that we received misleads us and was not consistent with the law and therefore should have been dismissed at that time. This landlord has just evicted 47 families from their homes and did not pay the $3,000 compensation to any of them unless they moved their home.

We believe it was unfair and unreasonable for the landlord and tenant board to allow this landlord additional time to pay only 7 people the compensation when they did not comply with Schedule “A”.
Post Hearing Submission we were not allowed to review?
In our Interim Order it stated the following; At the request of the Board the Landlord, in a post hearing submission, provided a copy of the by-law that describes this zoning…….

Why were we not privy to this information? This landlord has continually stated that our property falls under Special Policy 25 which allows them to use any property that they own for the expansion of Marineland. This landlord claims that the intended use that they are planning on applying for falls within the current zoning. 
We however have a different perspective in an email directly from the Director of the City of Niagara Falls stating differently. He claims that the zoning for our property is very limited an d until they get an application from the landlord describing what they want to use the property for it will depend if it falls under the current zoning. Public Garage does, but Maintenance buildings may not? He also stated that Special Policy 25 does not apply to our property, the landlord would have to obtain a zoning amendment in order to include our land under Special Policy 25
Copy of Email from Alex Herlovitch Director of Planning for City of Niagara Falls is enclosed which was part of our new evidence that we were not able to obtain until the beginning of January when he had time to meet with us.
6.
4. An error of fact which is material to the decision which is demonstrated by new evidence which was not before the Member
As mentioned above we were under the understanding that on Jan 12th, 2011 we were grouped together so we could provide all our evidence at one hearing. The letter we received from the Landlord and Tenant Board advised us to bring 3 copies of all our evidence.

Each week during our hearings I was representing different seniors that have been affected by this eviction. Each week our hearings were heard by the same Adjudicators. These Adjudicators heard different evidence each week. It was obvious that they noticed that there were several tenants effected which is why they moved us all to a new hearing on Jan 12th, 2011.

It was absolutely disheartening to see that when we showed up to the hearing they already made a decision and would not allow us to present our evidence again or any new evidence. They obviously only put us together for the benefit of the landlord.

We obtained new evidence that we were not able to obtain in our prior hearings. At the hearing we were told that a decision was already made so we were not allowed to provide any more evidence we could only ask for a review. 

Along with the other evidence there was 2 pieces of evidence that we believe were important.

We finally got to sit down with Alex Herlovitch who is the Director for the City of Niagara Falls and provided us with information and an email to verify any zoning requirements for our property and his thoughts as to what the process would be for this landlord to carry out the activity based on the Notice of Termination.

The owner of our properties son also lives in a Mobile Home on the property. We were always told that he is also planning on moving. We have always been concerned as to why 47 families are being evicted so they can convert this land to non residential use but his son is allowed to stay. This was never brought up because they would have responded that he is also moving. However, since this eviction notice was put off in order for them to pay the compensation and we are now into Jan 2011 we have noticed that he is not moving at all. In fact they were there repairing his roof just recently.

If a landlord is evicting tenants from their property to convert it to a non residential use then they need to evict everyone. Why is his son allowed to stay on the property but yet 47 families are being evicted?

I have attached our new evidence that we were going to present to this Review.

7.
We understand that neither we nor the landlord and tenant board can stop a landlord from doing what he wants with his property.

We understand that no matter what the results are from this hearing, we will inevitably have to move from our homes.

The Residential Tenancy Act was written with a lot of thought put into it and I have come to realize since studying it that it indeed was written to protect both landlords and tenants.
The Landlord and Tenant Board was put in place to govern this act and make sure that it is followed and there is fair treatment to all parties.

It is unbelievable to us that this landlord did not present any evidence what so ever as to their intent with this property based on their notice of termination when we were asking for it.
We are totally surprised that the Landlord and Tenant Board has allowed a landlord to evict 47 families without following the law.
This landlord mislead us on our N13 Notice of Termination in regards to compensation and then was given another opportunity to pay only a few of us? There are still approx. 40 families that they have not paid compensation too.
This landlord did not comply with both requirements of Schedule “A” in regards to compensation and all permits based on Notice of Termination.
We are asking the Landlord and Tenant Board for the above reasons that this notice should have been dismissed as defective and re-issued properly based on the laws of the Residential Tenancy Act.

If not, we are asking the Landlord and Tenant Board to re-schedule another hearing so we can present all our evidence at 1 hearing.
Sincerely,

Brian Topolinsky
905.736.1616
