Post Hearing Submission
RE: SOT-25187-12/SOT-25190-12 Date: May 10, 2012
BETWEEN

Brian Topolinsky, Connie Topolinsky, Bonnie VanKesteren

-and-

Marineland of Canada Inc.

Attention Member Michael G Soo:
Criminal Code of Canada

MISLEADING JUSTICE

Perjury 131.

(1) Subject to subsection (3), every one commits perjury who, with intent to mislead, makes before a person who is authorized by law to permit it to be made before him a false statement under oath or solemn affirmation, by affidavit, solemn declaration or deposition or orally, knowing that the statement is

false.

Punishment
 132. Every one who commits perjury is guilty of an indictable offence and liable to imprisonment for a term not exceeding fourteen years.

PARTIES TO OFFENCES

21. (1) Every one is a party to an offence who

(a) actually commits it;

(b) does or omits to do anything for the purpose

of aiding any person to commit it; or

(c) abets any person in committing it.
BREACH OF TRUST BY PUBLIC OFFICER
122. Every official who, in connection with the duties of his office, commits fraud or a breach of trust is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years, whether or not the fraud or breach of trust would be an offence if it were committed in relation to a private person.

FABRICATING EVIDENCE
137. Every one who, with intent to mislead, fabricates anything with intent that it shall be used as evidence in a judicial proceeding, existing or proposed, by any means other than perjury or incitement to perjury is guilty of an indictable offence and liable to imprisonment for a term not exceeding fourteen years.
1.
During our court preceding Tracy Stewart and Marineland of Canada submitted evidence trying to show that they have been delayed and have been proceeding in the process of converting 8223 Stanley Ave properties to Maintenance Support Buildings for Marineland of Canada’s Operations.
Marineland of Canada (Peter Mahoney) submitted “Landlords Book of Documents” as evidence.
Starting from TAB 10 they tried to support their position that they have been working on still converting the property as per their N13 Notice of Termination.

TAB 10:

This is a copy of an email conversation between Glen Walton (Enbridge Gas) and Tracey Stewart (Marineland of Canada). The purpose of this evidence was to prove that they have continued to work on the property after we were evicted. Their claim is that on August 15th, 2011 they were just at the point where they were disconnecting the gas. This was meant to show that from March 31, 2011 till August 15, 2011, approx. 4 ½ months after we left they were still working on it. This email also conveniently asked the question as to what the plans are for the property. They confirm Maintenance Buildings.
During our court proceedings I (Brian Topolinsky) challenged the validity of this document. I claimed that this was clearly copy and pasted and not the original document as they stated. Member Michael G Soo then asked me why I made this claim. I showed Mr. Soo a legitimate email that I printed and showed how when you print emails they usually will have a stamp of some sort proving the legitimacy of the email.
Member Michael G Soo looked at the document that I presented and asked Tracy Stewart what program she used to print this email from. Tracey claimed that “she used Microsoft Outlook”.  Member Michael G Soo then confirmed that he also uses Outlook and felt that the print out was legit. Since I do not use Outlook, I decided that it was not appropriate for me to continue until I can back up my claim.
As a reminder, Peter Mahoney also questioned the fact of whether we have been sworn in. Alluding to the possibility that we may lie. Member Michael G Soo then explained that it is assumed that we are in a Tribunal and that we are telling the truth. Member Michael G Soo then proceeded to swear in all of the parties including Tracey Stewart and Peter Mahoney.

On May 11, 2012 the following day I duplicated the emails that they were using as evidence under TAB 10. I downloaded and installed Microsoft Outlook. I emailed the same conversation from 2 different email accounts and used my smart phone to respond just as they did.
I then printed off the email as Tracy Stewart claimed she did. Attached is a copy of the printout.

2.

Exhibit “1”
When you compare this document to the one they provided, it is very clear that this in no way is the same formatted document that they claimed they printed.

Exhibit “2”

I then proceeded to recreate the document that they submitted by “Copying and Pasting”. I also changed the date to the year 2015 to show how easy it is to tamper with this evidence.

Exhibit “3”

Similar copy as Exhibit “2”, however most programs will automatically highlight any web address or email address as a link. It is only when you copy and paste into a lesser program similar to notepad that the links may not show as highlighted. This document can now be edited.
Summary of Marineland of Canada Evidence:
Firstly its important to understand that we submitted pictures that if you look on the reverse side was date stamp to show proof of date. This multi-million dollar corporation, who has the ability to hire a high profile law firm, Sullivan & Mahoney whom has 2 offices and approx 20 lawyers. In their evidence, submits pictures that have a date of Jan 25, 2005 and simply claim that the battery failed in the camera. This should not be admissible. Furthermore when a battery fails in a camera the date format should be 01/01/2001 it would not default to a specific day.

TAB 10:

There are several areas in this document that prove that this was copied and pasted and edited and not printed directly from Outlook as Tracy Stewart claimed.

1) The very first line of this document was edited and information was deleted. From and Sent was deleted from the top line. 
2) This document consisted of 4 separate emails from 2 different people.  Each one of the emails claims at the top “-----Original Message------“. That is impossible. If these emails were responses as Tracy is claiming and the Subject shows by adding “RE”, then only the first email would be the “Original Message”.

3) Any of the web addresses or email addresses is not underlined or highlighted. All programs automatically do this, unless you are using a lesser program similar to Notepad. Which then becomes easier to edit. Many of these auto generated stamps cannot be edited.

3.

4) The Original Email starting from the bottom was from Glen Walton to Tracy Stewart. The time it was sent is “August-15-11 12:32 PM”. Tracy then replied on “Monday, August 15, 2011 12:35 PM”.  Glen then sent out another email at “August-15-11 12:36 PM” and Tracy responded to it at “August-15-11 12:41 PM”. It is important to note that these stamps on emails are generated from the computer. They are not to be edited.
If you look at both emails that were sent from Tracy to Glen referring to the very top email and the 3rd one down you will notice that the date format is not the same. This is proof that the date was tampered with and changed. One date reads as “Monday, August 15, 2011” and the other as “August-15-11”? Two different formats and Monday is missing.
We know that while we were living there Enbridge was on our property removing some meters sometime in the fall of 2010. In fact Peter Mahoney even referenced it in his submissions about the time they were disconnecting meters and they cut into our water line. It is our belief that this email is probably generated from that moment and the dates have been changed to reflect a date after we moved out.

It is very clear that this document of evidence is not the original document that Tracy Stewart and Peter Mahoney claimed under oath. Of all their evidence this is probably the strongest piece of evidence they have which still does not prove good faith. This again makes us question the credibility of this landlord?

Marineland has operated in “Bad Faith” with our eviction. Now 1 year later when they are served with papers in regards to bad faith they are scrambling to find proof that they are continuing to work on the property. The very first piece of evidence that they submit to the Tribunal is proven to be false. And more importantly the date format which is their evidence has been tampered with. 

It is kind of ironic that this email conveniently is trying to mislead us and the tribunal into believing that this happened 4 ½ months after we were evicted and also confirms what their plans are with the park at the same time.

TAB 11 and 12:

Are simply arrangements to both Enbridge and Hydro for disconnection. These are simple phone call arrangements. Does not prove anything.

4.

TAB 13:

Is just showing proper maintenance and cleanup. This is all part of the cleanup that should of taken place over the course of eviction. According to City of Niagara Falls Property Standard Bylaws
PART III

STANDARDS FOR YARDS, PARKING AREAS AND ACCESSORY BUILDINGS

OF ALL PROPERTIES

A. GENERAL MAINTENANCE

56. Every yard and vacant lot shall be kept clean and free from:

(1) rubbish, waste, brush, or other debris and from objects or conditions, such as holes

or excavations, that might create a fire, health or other hazard;

(2) injurious insects, rodents, vermin and other pests and any condition which might

result in the harbouring of such pests;

(3) dead, decayed or damaged trees or other natural growth and the branches or limbs

thereof which create an unsafe condition;

(4) dilapidated, collapsed or unfinished structures and from the storage or

accumulation of materials that create a nuisance; and

(5) refrigerators, stoves, washing machines, clothes dryers, or other electrical

appliances and furniture, other than lawn or garden furniture that is in good repair.

TAB 14:

Shows a piece of old equipment that needed to be repaired. This piece of equipment according to the pictures broke down in the winter months since it is covered with snow. Conveniently the date on the camera did not work in this picture. So we are to assume that this equipment broke down in either winter of 2011 or winter of 2012. If it broke down in winter 2011, then why did they wait until winter 2012 to repair it according to their evidence under TAB 15. If it broke down in 2012 then why was no work started in the summer when they were so desperate to move us out to continue with their plans. This is a multi-million dollar corporation and 1 machine breaks down and they lose all production. Couldn’t they just of rented one???????? This is not believable.
TAB 15:

A repair bill, what does this prove????????????
5.
SUMMARY:

We have dealt with Marineland since 2009 in regards to this eviction. We have been in front of the Tribunal on several occasions and have first hand witnessed their lack of evidence and all the misleading that they have done. In all sections of the Residential Tenancy Act and the procedures for an eviction under the Landlord and Tenant Board it states, “All necessary permits are required for an eviction”. The only permit that they ever provided was a demolition permit and this was questionable.

They started demolition without any permit. We contacted the city and complained, they were then ordered to have the demolition permit. The original demolition permit was issued to demolish 1 home only. We then complained again, they immediately had it changed to a blanket permit demolishing all properties. We then informed the city that they could not issue demolition permits on homes that we owned and were currently occupying. They then changed the permit again to benefit the landlord. John Castrilli was the issuer of this permit. These permits were all conveniently changed very quickly. It was obvious that the power and money from Marineland could get them anything they wanted when they wanted it. John Castrilli is no longer employed by the City of Niagara Falls. He resigned, however it is known that he was offering favors to developers and was released of his duties.
It is very obvious that with this landlord come POWER, MONEY, and TOURISM. This landlord will stop at nothing to not be found in the wrong for evicting 47 families from their personally owned homes because of the publicity that it will bring. 
LANDLORD AND TENANT BOARD:

This tribunal has not acted in good faith to us. They have ignored all our evidence that we have brought forward and always awarded in favor of this landlord who provided very little or no evidence in most of our proceedings.  They have not even followed the law according to Section 73 of the Residential Tenancy Act and many other areas during our eviction.
The evidence that Marineland of Canada provided in regards to “Bad Faith” in their booklet has been tampered with, altered, changed, misrepresented, mislead and in fact very weak evidence to prove that they have operated in good faith.

It is very clear that Tracy Stewart after being sworn in and challenged as to the validity of her evidence being original and not copied and pasted, stating under oath that she just forwarded it to herself and printed it, and then to find that the dates were conveniently changed has committed perjury.

If this board continues to ignore these facts, I will stop at nothing in making sure that this is publicly known. I will meet with MPP’s, Minister of Housing, Minister of Justice, Ombudsman of Ontario, Chairman of the Board, All news media outlets, internet via www.gohomeless.ca and any other electronic means available in making sure that this wrong is corrected and dealt with according to the laws of Canada and Ontario.
As the sign states above the Member of the Board in our hearings, “Social Justice Tribunals Ontario, Providing Fair and Accessible Dispute Resolution”.
